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ELI ASHLEY against JOHN SUMNER. 


A person who makes a vague and indefinite entry of land, which he ascer- 
tains does not cover the land aimed at, cannot shift the entry to another 
piece of land which was entered before such attempted transfer ; especially 
if he has notice of the prior entry. 

Where it is alleged in the bill, and admitted in the answer, that oneshaving 
an equity in the subject matter of the controversy, had transferred the same 
to the plaintiff, for a valuable consideration, the omission of such person 
as a party, forms no objection to the bill. 


Cause removed from the Court of Equity of Buncombe county. 

The defendant, John Sumner, made an entry of vacant land 
in the office of the entry-taker of Buncombe county, on the 
tenth day of November, 1851, which describes the land as 
follows: “One hundred acres of land, on the west side of 
French Broad River, joining his own lands, and the lands of 
James Case,” which was intended to cover certain land ad- 
joining his own and James Case. Afterwards, to wit, on 2nd. 
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of November, 1852, William B. Lance entered the land in 
controversy, and described it in his entry as “fifty acres of land, 
on the west side of French Broad River, on the waters of 
Asten’s branch, joining the lands of Jackson Shipman, John 
Sumner and Polly Steward,” and obtained a grant from the 
State for the same, dated 15th day of August, 1854, which, 
while it was yet an entry, was sold to the plaintiff by Lance, 
for a valuable consideration. 

After Lance made his entry, Sumner proceeded to survey the 
land according to his entry, and on doing do, he found that the 
land, which he intended to enter, and which was a piece ad- 
joining his own land and that of James Case, was already 
embraced in a grant which he had taken out. Thereupon, he 
had the land, which is the subject of this controversy, survey- 
ed, and obtained a grant for the same as above stated. This 
land does adjoin his (Sumner’s) own land, but does not adjoin 
that of James Case, being separated therefrom by another 
tract of land, owned by a third person. At the time Sumner 
shifted his location to the land entered by Lance, he had notice 
that the latter location covered the land entered by Lance. 

The prayer of the bill is to convert the defendant into a 
trustee for the plaintiff’s use and benefit, and to compel him 
to convey the land, thus held by an elder grant, to himself as 
the assignee of Lance. 

The answer admits that the defendant failed on the first 
survey to find the land which he then surveyed, under his en- 
try, vacant, as it turned out to be within the boundaries of a 
tract which had been formerly granted to him. He further 
adinits, that he transferred his location to the land that had 
been entered by Lance, and that this does not adjoin the lands 
of James Case. He admits the conveyance of Lance's right 
to the plaintiff for a valuable consideration. 

The cause was set down for hearing on the bill, answer, ex- 
hibits and proofs, and sent to this Court by consent. 


Shipp and Merriman, for the plaintiff. 
_ J. W. Woodfin, for the defendant. 
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Pearson, J. It is the policy of the public to have all the 
vacant land appropriated by individuals. So far as the State is 
concerned, it is a matter of indifference who appropriates the 
land, provided it be paid for. Upon this ground it is settled, 
that where an entry is made in terms of general description, 
it may be made certain, and the particular land identified by 
a survey, if it be done before the right of another enterer has 
attached ; Johnston v. Shelton, 4 Ire. Eq. 85; Monroe v. Me- 
Cormick, 6 Ire. Eq. 85; Fulton v. Williams, Busb. Eq. 162, 
and Currie v. Gibson, ante 25. In this case, according to the 
proofs, the defendant “ shifted” his entry, so that the land, 
which was surveyed, and for which he obtained a grant, does 
not answer the general description used in making the entry ; 
for although it adjoins his own land, it does not adjoin the 
land of James Case. This, it would seem, goes beyond the 
principle established by the above cases. 

But waiving that objection, at the time he made his survey, 
the land in question was entered by Lance, under whom the 
plaintiff claims, so as to give him a prior right, and take from 
the defendant the right to shift his entry for the purpose of 
* including it. The restriction upon the right to make a vague, 
or general entry certain by asurvey, that it shall not interfere 
with the rights of a prior enterer, is recognised in all the cases, 
and the good sense and justice upon which it is made, will 
strike every one as soon asitissuggested. Add to this, the fact, 
that at the time the defendant shifted his entry, and had his 
survey made, he had notice that he thereby covered land 
which had been before entered by Lance, and it is manifest 
that it is against conscience for him to do so. It follows, that 
in regard to the legal title, afterwards acquired by him, he 
must be held a trustee for the plaintiff, who, it is admitted by the 
answer, has succeeded to all the rights of Lance for valuable 
consideration. This admission, in the answer, also meets the 
objection that Lance was a necessary party, for it thereby ap- 
pears that he has no interest in the subject of controversy. 


Per Curiam, Decree accordingly. 
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HOSEA LINDSAY & CO. against ISAAC RORABACK and another, 


Where the seller of a patent right for an improved mode of making soap, by 
artfully keeping back the patent itself, and by the exhibition of printed 
forms and receipts falsely stating its purport, and by other arts and contri- 
vances, induced one to purchase a much less extensive and valuable im- 
provement than that bargained for, it was Held to be a case within the or- 
dinary jurisdiction of our State courts of equity. 

Where it becomes necessary for our courts of equity, in the exercise of their 
ordinary jurisdiction, to pass collaterally on the validity of a patent right, 
there is no reason why they may not do so. 


Case transmitted from the Court of Equity of Buncombe 
connty. 

The defendant, Isaac Roraback, took out a patent from the 
patent oifice, securing to him “ the exclusive right and liberty 
of making, constructing, using, and vending to others, a cer- 
tain mixture,” a description whereof is given in the schedule 
annexed to the letters patent, and made a part of them. 

The schedule, referred to, recites that the defendant, Rora- 
back, had “invented a new and improved article of com- 
pound chemical soap,” and declares that the following is “a 
full and exact description of the ingredients for making the 
same: 5 lbs. of white opodeldoc soap of commerce; ¢ lb. sal 
soda, one tablespoon full spirits of turpentine, one tablespoon 
full spirits of wine, one tablespoon full of hartshorn, one and 
half gallon of river, or soft water.” The schedule then de- 
scribes the mode of using these materials, and concludes as 
follows: “ What I claim as my own invention, and desire to 
secure by letters patent, is the propounding of them in such 
proportions, (as described above) as to form a solid of suita- 
ble consistency, which I believe excels any other soap in its 
suitableness for cleaning clothes of every description, and for 
toilet purposes generally, as well as in point of cheapness and 
conveniency and despatch with which it is made.” 

The plaintiffs, in their bill, allege that on the 16th day of 
September, 1857, the defendant Roraback, professing to, act 
for himself and the defendant Lyons, sold the said patent right 
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to them, in and for the State of North Carolina, excepting the 
8th congressional district, and made a deed in the name of 
himself and the said Lyons, for the same; that they received 
as consideration therefor, a house and lot in the town of Ashe- 
ville, which is particularly described in the bill ; that in mak- 
ing the said sale, the defendants fraudulently represented to 
the plaintiffs, that the said patent secured to them the exela- 
sive right of making, using, and vending two kinds of soap, one 
of which was called “ Roraback’s compound chemical toilet 
soap,” and the other, “Roraback’s compound chemical washing 
soap;” that they were ignorant of the extent of the rights confer- 
red by the said letters patent, and relied on the representations 
made by the defendant Roraback ; that to give semblance to 
his false representation in this respect, he furnished the plain- 
tiffs with a printed form of directions for making these two 
kinds of soap, which was formally headed in large letters, 

“ Roraback’s compound chemical toilet soap,” and “ Rora- = - 
back’s compound chemical washing soap ;” that the first of these 
recipes, pursues the schedule affixed to the letters patent, with 
the exception that the spirits of wine is omitied, and six 
pounds of the soap of commerce is stated in the recipe and 
five in the schedule, and gives 18 pounds as the result. The 
other form or recipe, requires six gallons water, three pounds 
opodeldoc soap of commerce, one pound of sal. soda, four 
tablespoons full of spirits of turpentine, and four tablespoons 
full of spirits of hartshorn, (omitting also the spirits of wine). 
The result of this compound is stated in the form as * fifty 
pounds of jelly soap.” On the back of the paper containing 
these forms, is a blank receipt for “ fifteen dollars in full for 
the right and liberty of making and constructing for the sole 
, . use of himself (the purchaser) and family, Roraback’s improv- 
- , ed soap mixture within described. Patented March dd, 1857.” 
This paper was delivered, with the deed aforesaid, being 
on the same sheet with it, and at the same time the said 
f ' Roraback tock from the plaintiffs a bond in $1000, condition- 

ed not to reveal any thing contained in the letters patent. 

The plaintitis allege that the letters patcnt themselves were 
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kept back and concealed until this bond was executed, and 
as soon as they were delivered, they were advised by the de- 
fendant Roraback, that it was necessary, forthwith, to have 
them recorded, which he accordingly did. They aver that, by 
the means and contrivances here resorted to, and by the false 
representations as to the scope and meaning of the letters pa- 
tent, they were deceived into making the contract. They 
say that the second mode is the only one of any value, and 
they believe would be remunerative; but that the one speci- 
fied in the patent is of very little value. 

The bill further alleges, that the patent itself is void, for 
that the process of making soap therein set forth was not new, 
but was known, and in common use, several years before this 
patent was taken out; he shows an extract from a newspaper 
of prior date to the letters patent, giving a formula for mak- 
ing soap exactly like that set out in the printed direction, 
No. 1, above set out. They pray that the defendants may be 
decreed to pay back what the plaintiffs have expended in try- 
ing to sell the patent rights, and for a reconveyance of the 
house and lot in Asheville. 

To this bill the defendants pleaded to the jurisdiction of the 
Court, insisting that the circuit court of the United States has 
jurisdiction of the case, as being a matter requiring the adju- 
dication of a right growing out a patent, and the patent laws 
passed by Congress. 


Shipp, Dickson and NV. W. Woodfin, for plaintiffs. 
Gaither and Merriman, for defendants. 


Pearson, J. It may be, that questions involving the in- 
fringement of patent rights, and proceedings to repeal, and 
declare such rights void, are within the exclusive jurisdiction 
of the circuit court of the United States; at all events, there 
are many weighty considerations for so construing the Act of 
Congress. We do not, however, enter into the subject, be- 
cause it is not presented by the facts of our case. The alle- 
gations of the bill do not require this Court to “ adjudicate 
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and pass upon the patent right therein mentioned.” It is al- 
leged that the defendants committed a fraud in making sale 
of a patent right to the plaintiffs, by falsely representing, that 
the patent embraced ¢wo modes of making soap; where- 
as, in point of fact, it was confined to one, and certain means 
and contrivances, by which the fraud was effected, are set 
out in the bill; (all of which allegations, for the purpose of 
passing on the plea, are to be taken as true). These allega- 
tions make a case of fraud, within the ordinary jurisdiction 
of a court of equity. Ifin order to the exercise of this well- 
known subject of equity jurisdiction, it should become neces- 
sary, collaterally, to pass upon the validity of the patent right, 
we can see no suflicient reason, wherefore, this Court may not 
doso. But that point, as we have said, is not involved ; for this 
is purely a case of fraud, in which we are not called on to ad- 
judicate and pass upon the patent right, but are confined to 
the means and contrivances, by which the alleged fraud was 
committed. The plea must be overruled, and the defendants 
required to answer. 


Per Curram, Decree accordingly. 








CALVIN EDNEY and others against AMBROSE J. EDNEY. 


Where a legatee purchased property at the sale made by the executor, and 
gave bond with sureties for the price, it was Held that a decree in favor of 
the principal, in a court of equity in another State, to which such sureties 
were not parties, declaring the said bond to be set-off by the claim for a 
legacy, is not evidence in a suit brought by the sureties to establish the 
same set-off, and that the executor is not estopped by such decree from 
proceeding to collect the bond from the sureties. 


Cause transmitted from the Court of Equity of Henderson 


county. 
One Joseph Pickett, purchased of the defendant, A. J. Ed- 
ney, as the administrator pedente lite of Mrs. Sarah Edney, a 
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negro woman and child belonging to the testatrix’s estate, for 
which he gave a bond for $435, with Calvin Edney, Marvel 
Edney and Samuel J. Edney as his sureties. After the litiga- 
tion was over, during which he was appointed administrator, 
and the will of Sarah Edney was established, the said Am- 
brose J. Edney qualified as executor to the same, and brought 
suit against the plaintiffs Marvel and Samuel J. Edney, in the 
Superior Court of Henderson, and recovered judgment for the 
principal and interest of the said bond. Joseph Pickett, hav- 
ing before the commencement of of this suit, removed to Gil- 
mer county in the State of Georgia, the bond in question was 
sent thither and put in suit in the Superior Court of that coun- 
ty, and a judgment at law was recovered in that court against 
him, the said Joseph Pickett, for the principal and interest 
due thereon, from which he took an appeal and while the ap- 
peal was pending, Pickett filed a bill in the court of Equity 
for Gilmer county, Georgia, for an injunction, alleging that 
in right of his wife, who was a daughter of the testatrix, he 
was entitled to a legacy under the will of Mrs. Sarah Edney, 
and that the plaintiff in the suit at law, as executor of her will, 
had in his hands, over and above what was reqired for the pay- 
ment of the debts of the estate, a sum applicable to the pay- 
ment of his legacy, and more than sufficient to pay all the un- 
paid balance of the said note and interest, and praying that this 
fund might be declared to be an equitable set-off to the action, 
and thatthe further proceedings at law be perpetually enjoined. 
To this bill the said Pickett only was made a party plaintiff. 
The defendant answered and made an exhibit of the state of 
his dealings as executor, and insisted that there was nothing 
in his hands applicable to the legacy coming to Pickett in 
right of his wife. There was replication to the answer and 
the cause finally heard in the court of equity of which the re- 
sult is set forth in the following extract from the record certified 
from that court: 

“State of Georgia, Gilmer county, May Term, 1854, present, 
his Honor Dav Irwin, Judge of the said court. Appeal 
Docket—verdict :—We the Jury find and decree that the note 
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sued on in the common law action which is now pending on 
the appeal in the Superior Court of Gilmer county, ia faver 
of Ambrose J. Edney against Joseph Pickett, is paid off, and 
fully satisfied, and we further decree that the plaintiff in the said 
common law action, now pending as aforesaid, be, and is here- 
by, perpetually enjoined from prosecuting said action, and we 
further decree that Ambrose J. Edney pay fifty-five dollars 
and all costs. May 11th, 1854. Signed by ore M. Sharp, 
foreman, and tlie other jurors.” % $ 

* Whereupon it is ordered and adjudged aa decreed by 
the Court, now here, that the note sued on in the common law 
action, which is now pending on the appeal in the Superior 
Court of Gilmer county, in favor of Ambrose J. Edney against 
Joseph Pickett, is paid off and fully satisfied ; and we further 
decree, that the plaintiff in the said common law action, now 
pending as aforesaid, be, and is hereby, perpetually enjoined 
from prosecuting said action, and that the said plaintiff cease 
further to prosecute the said action against the said Joseph 
Pickett, and that the said Joseph Pickett do recover from the 
said Ambrose J. Edney, the sum of for costs in this 
behalf laid out and expended.” Signed by the Judge. 

The bill alleges that, notwithstanding the fact, that the 
plaintiff has in his hands a fund, to which the said Picket, the 
principal, in the bond, is entitled, and notwithstanding that 
he is perpetually enjoined from collecting the said bond out 
of the principal debtor, he has caused an execution to issue 
on the judgment obtained against Marvill and Samuel Edney 
in the Superior Court of Ilenderson, and threaters to have 
their property sold to satisfy the same. The prayer of the 
bill is, to have it declared that the debt, due on said judgment, 
is set off and discharged by theclaim of Pickett for a legacy, 
and that the defendant be perpetually enjoined from enfore- 
ing the execution. 

Defencant denied that there was any thing in his hands 
applicable to the legacy of Pickett, and says. the debt, sued 
for, is co.n'ug to him for commissions, and other charges in- 
curred in selling the estate of Mrs. Edney. 

9 
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The cause was set down for hearing on the bill, answer, ex- 
hibits and proofs, and sent to this Court. 


J. W. Woodfin and NV. W. Woodfin, for plaintitts. 
Shipp, for defendant. 


Pearson, J. The equity of the plaintiffs is put upon two 
grounds: That Pickett, the principal debtor, is entitled to an 
equitable set-off, by reason of an amount due him, in right of 
his wife, by the defendant, as executor of her father, and the 
plaintiffs, as sureties, are entitled to have the benefit of this 
set-off. In the second place, that by the proceedings in Geor- 
gia, it is judicially ascertained and declared, that the debt in 
question has been “ fully paid off and satisfied” by Pickett, 
and it is thereupon decreed, that the defendant be perpetually 
enjoined from proceeding further against the said Pickett in 
respect to the debt. 

If the plaintiffs had proved the existence of the supposed 
equitable set-off as between Pickett and the defendant, there 
could be no question as to their right to have the benefit of it. 
But in respect to such proof, there is an entire failure, and 
this Court cannot make the declaration, which is essential to 
their equity, to wit, that the defendant, as executor, has in his 
hands, or is chargeable with a fund, in which Pickett is enti- 
tled to share. The answer denies that after payment of debts, 
&c., there is any residue subject to distribution, and the plain- 
tiffs, instead of asking for a reference to have an account 
stated, which is necessary, according to the course of the court, 
whenever the object is to settle an estate, and ascertain the 
existence of a fund, rely upon the verdict and decree in the 
proceeding in Georgia, for the purpose of establishing that 
allegation. The proceeding in Georgia is a bill in equity by 
Pickett, against the defendant, in which it is alleged that the 
defendant, as executor of the father of Pickett’s wife, has in 
his hands, or is chargeable with, a residuary fund, in which 
Pickett is entitled to a share ; that such share is of an equal 
or greater amount than the debt sued for, and the prayer is 
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for an account, that Pickett may have the portion of the re- 
siduary fund, to which he is entitled, applied in satisfaction 
of the debt, and that the defendant be enjoined from the far- 
ther prosecution of the action at law. An answer is filed, in 
which the defendant denies that there is any residuary fund 
_in his hands, or with which he is chargeable, and avers that 
after paying the debts, &c., the assets of the estate of his tes- 
tator are exhausted, leaving a balance due to him for commis- 
sions, &c. The proceeding then, sets out a verdict and a de- 
eree in favor of the plaintiff. 

Laying no stress upon the fact, that no account is stated, 
which ought to have been done according to the course of a 
court of equity, and that a jury is unfit to deal with a matter 
of account, which involves a complicated settlement of an 
estate ; and laying no stress on the further fact, that the verdict 
and decree go beyond the allegations of the bill, and find that 
the debt has been fully paid, in which there is a variance, 
for the bill does not allege a payment, but simply an equita- 
ble set-off, this Court is opinion that the verdict and decree are 
not admissible as evidence on the part of the plaintiffs, in this 
suit, because they were not parties, and the rule ves inter alios 
acta applies. So, that the proceeding in Georgia, cannot be 
used as evidence, either for or against them, in reference to 
the truth of the facts therein found or declared. 

Upon the second ground, insisted on in support of the plain- 
tiffs’ equity, the decree is evidence of its own existence ; and 
the question is, what is its legal effect as between the parties 
to this suit? 

It is urged, that as the defendant is enjoined from collect- 
ing the debt out of Pickett, it would be an indirect violation 
of the injunction, if he collects it out of the plaintiffs, who are 
his sureties, and that it is an anomalous state of things for a 
ereditor to be at liberty to collect a debt out of the sureties, 
when he has no right to collect it out of the principal. The 
suggestion is plausible, but it is fallacious. The principal is 
protected because, in Azs suit against the creditor he was able, 
in some way, to establish the allegation of an equitable set-off 
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or of payment in full, and if the sureties, in their suit against 
the creditor, could establish either of these facts, they would 
be protected in like manner. But they are unable to estab- 
lish either of these facts, and consequently have not entitled 
themselves to the like protection, and their inability to do so, 
proves that, although as between the principal and the cred- 
itor, these facts are to be taken as true, yet, in point of fact, 
they are not true, and the creditor is not estopped as against 
the sureties by the former proceeding, to which they were not 
parties. “ Estoppels must be mutual, and bind only parties 
and privies.” For the sake of illustration: suppose one of 
two joint and several obligors is sued, and the plea of pay- 
ment is found in his favor, afterwards the other obligor is 
sued, and pleads payment by the obligor who is first sued, 
and in support of the plea, offers no proof but the verdict and 
judgment in the former action ; it is certain such evidence is 
not admissible as to the truth of the fact aHeged, and it is 
equally certain, that in the absence of proof, the issue must 
be found against him, and he will have the money to pay, 
notwithstanding the fact of the verdict and judgment in favor 
of his co-obligor; in other words, as he was not a party to the 
first action, he is not bound by it, nor is he entitled to the 
benefit of the event of that suit; nnder the rule ves inter alios 
acta. 


Per Curiam, Bill dismissed, 








HIGH SHOALS MINING AND MANUFACTURING COMPANY against 
THOMAS GRIER and others. 


Where a purchaser of mining lands, machinery and slaves, gave a mortgage 
on the property to secure a balance of the purchase-money, and on account 
of difficulties arising in the title to portions of the property, it was agreed, 
in writing, on certain conditions as to paying interest and a sum down, 
that the payment of the residue of the purchase-money should be postpon- 
ed until certain suits, about the slaves, should be settled, it appearing that 
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such conditions had been complied with, it was Z7eld that an injunction te 
restrain the mortgagee from selling for the purchase-money due, ought not 
to have been dissolved on the coming in of the answer. 


Aprreat from an order continuing an injunction made in the 
Court of Equity of Gaston county, by Judge Battey, at the 
Spring Term, 1858. 

The plaintiffs, a number of inhabitants in the city of New 
York, constituted one Groot their agent, to purchase the pro- 
perty of the “ High Shoals Manufacturing company,” (a cor- 
poration authorised by the Legislature of North Carolina,) 
which consisted of a number of gold mines, iron mines, a lime 
quarry, erections for mining and manufacturing, and seven- 
teen slaves. The real property consisted of some fifteen thou- 
sand acres of land, which had been obtained by this company 
and their predecessors, from several distinct sources and in sev- 
eral quantities. Groot, the plaintiffs say, had been employed 
as an agent of the High Shoals Manufacturing Company, to 
effect a sale for them, but he was afterwards employed by 
plaintiffs, and proceeding to Gaston county, and having exam- 
ined the property very diligently, he agreed to take the same 
at $75,000; accordingly, one-third of that sum was paid down, 
and Groot executed two bonds, payable on the 1st days of 
March and September, 1855, for $25,000, and Andrew Hoy], 
the president of the said corporation, made and executed a 
deed of conveyance, but without warranty, for the said pro- 
perty, which was immediately thereafter conveyed back by 
Groot to Mr. Hoyl by a mortgage, dated 24th of February, 
1854, to secure the payment of the two bonds of $25,000. 

About this time the individuals, for whom Groot was act- 
ing, became a corporation by, and under the laws of, the State 
of New York, bearing the name and style of the “ High 
Sheals Mining and Manufacturing Company,” to whom he 
transferred and delivered all the property he had received 
from the North Carolina company. 

The president of the North Carolina company, Andrew 
Hoy], having died, and having, by will, constituted William 
P. Bynum and Thomas Grier his executors, they advertised 
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the whole of the property mortgaged to their testator, to: be 
sold for the payment of the two bonds aforesaid, which had» 
in the mean time, both became due. 

This bill is filed by the New York company, to enjoin the 
proposed sale until certain defects in the title of the pro- 
perty, bought by them, shall be cured, and certain incum- 
brances removed, which greatly impair the value of the pro- 
perty ; that one Ephraim Friday claims 120 acres of the land 
adjoining him; that Benjamin Ormond is claiming about 300 
acres near the Ormond ore-bank; that Samuel Black, with 
others, claims about 500 acres; that Daniel Shuford claims 
sixty-three acres; that the chief gold-mine, on the property, 
was under a lease to one B. F. Briggs for ten years, which 
was yet unexpired, and that they had to give Briggs $12,600 
to get rid of his lease ; that a certain tract of land, called the 
lime quarry tract, described as being in Cleaveland county, 
could not be found at all ; that lime-stone was a very impor- 
tant item in the operation of making iron, and the loss of this 
part of their purchase would be very disastrous to that branch 
of their business ; that twenty-three acres in another parcel, 
containing the principal ore-bank, pertaining to the manufae- 
turing operations, known as the Ormond ore-bank, is claimed 
by Oats and Fronebarger, under one Ormond, and they have 
brought a suit for the same, which is now pending in the Supe- 
rior Court of Gaston county ; that with this mining property, 
they bought, and had delivered to them, a quantity of gold- 
ore lying at the mine, and having taken possession thereof, 
they were sued for the same, by the administrators of one 
Joseph Shuford, who claimed the same as the property of their 
intestate, and the plaintiffs paid $1300, npon a compromise, to 
get rid of this claim; that the slaves are claimed by Messrs. 
Osborne and Graham, and the plaintiffs have been threatened 
with divers suits as to them by these persons; that these slaves 
are stated to be worth from 18 to 25 thousand dollars; that 
not wishing to be involved in litigation about them, they in- 
sisted that Hoyl should take back the slaves at a fair valua- 
tion, or sale, and give them credit on their bonds for the 
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amount of their value, and that the residue of the purchase- 
money should be paid as it became due ; that unless they, the 
defendants, would do this, the plaintiffs would resist the pay- 
ment of the bonds in a court of equity, until the litigation 
about to arise as to the title of the slaves, could be thus set- 
tled; that afterwards, two suits were actually brought by 
Osborne and Graham for the hire of these slaves from them 


; *\by the plaintiffs ; that in July, 1855, in reply to the proposition 


of plaintiffs, the president of the High Shoals Manufacturing 
Company, (the N. C. Co.) wrote the following letter to the 
plaintiffs : 

“ T have agreed with Mr. W. F. Olcott, your agent at High 
Shoals, to postpone the payment of certain bonds and mort- 
gage, executed tome by P. W. Groot, for the sum of fifty 
thousand dollars, ($50,000) bearing date on or about the 24th 
of February, 1854, until the title to certain negroes, owned 
by the said mortgage, now in litigation, shall be determined, 
on condition, that the interest, which will be due on the Ist 
of September next, be paid by that day; and also, on condi- 
tion, that should W. E. Rose, one of the directors of the old 
High Shoals Manufacturing Company, refuse to concur in this, 
that you furnish me, on or before said 1st of September, the 
sum of $8,300, to enable me to buy out his interest in the 
game.” 

The plaintiffs further allege, in their bill, that the interest 
above required, was promptly paid at the day, and $5,000, 
which was all that was required to adjust the claim of Rose, 
was also paid by the plaintiffs; that if a sale is forced, in the 
present depressed state of the money market, with these 
clouds upon the title to their property, the plaintiffs will suf- 
fer great detriment, and as they think, will be greatly op- 
pressed. It is upon these grounds that they ask for an injune- 
tion to stay the sale of the property under the mortgage deed. 

The defendants answer, denying that Groot was their agent 
in the transaction of the sale and purchase of the high shoals 
company, but that he acted throughout as the agent of the New 
York company, of which he was a member; that as to the lease 
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to Briggs, the said Groot was fully aware of its existence at the 
time he made the contract in behalf of the plaintiffs ; thatthe 
same was the case as to the other difficulties in the titles to 
certain tracts of land now complained of, and that he distinct~ 
ly understood the whole matter, and was willing and agreed 
to take the deed for the property without any warranty of the 
title, notwithstanding these difficulties ; that in fact, these dif- 
ficulties are greatly magnified in the plaintiffs’ statement; 
that as to the “lime quarry” tract, it was sold without any 
description of boundary, other than the adjoining tracts and 
its name, but that by these it is well known and identified, 
and has been so for more than fifty years, all of which time, 
it has been the source from which the proprietors of the works 
at High Shoals, have obtained their lime-stone for fluxing ; 
that as to the ore-bank, the suit by Fronebarger in Gaston 
Superior Court, is a contest as to where the line between the 
late company and one Ormond, shall be run ; that their deed 
calls for Ormond’s line, and as such, they sold to the plain- 
tiffs, and if it does not include the ore-bank, they are not lia- 
ble on their deed, or in anywise to blame; but they donot 
suppose there can be much difticulty as to these lines, as the 
plaintiffs have had possession for more than fifty years, claim- 
ing this particular ore-bank as their property ; that as to the 
claim of Daniel Shuford, it is admitted by him to be untena- 
ble, but he is unwilling to surrender it voluntarily, as he has 
a covenant of warranty from one Passour, from whom he 
bought it. 

As to the slaves, the defendants in their answer say, that the 
title of Osborne and Graham grew out of a conveyance made 
by Groot, after he had bought of Hoyl, and reconveyed to 
him by the mortgage deed, and that it cannot possibly affeet 
the dealings between the plaintiffs and defendants. They 
deny the allegation that the ore was sold by Hoy] to the plain- 
tiffs. As to the letter above set forth they say, that whether 
it be genuine or not, they do not know, but that if it be so, it 
was, neverthelesss, superseded by another contract, which 
they say was to the effect, that the plaintiffs were to have ’till 
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the ist of January, 1859, to pay the two bonds of $25,000, on 
condition that the interest should paid yearly as it accrued, 
and-as evidence, they produce what purports to be a copy of 
a letter from Mr. Hoy] to the plaintiffs, dated December, 1856, 
proposing those terms, and that the interest was in arrears 
when they urged the executors of Hoyl to advertise. 

The executors say, that their testator was willing to take the 
slaves back, make sale of them, and give credit on the bonds 
as proposed by the plaintiffs, and they have been willing to 
do the same, but they have been deterred from that course’ 
by Osberne and Graham, who insist that the land shall be 
first sold, and they believe such was the motive of their testa- 
torfor net accepting this proposition. 

Upon the coming in of this answer, the defendants moved 
for the dissolution of the injunction, which was refused by his 
Honor, and the same was ordered to be continued until the 
hearing. From this order the defendants appealed. 


Guion, for the plaintiffs. 
Boyden, Lander and Gaither, for the defendants. 


Pearson, J. The title of the slaves had become complica- 
ted by reason of the claim set up by Osborne and Graham 
under the deed of Goot, and the slaves constituted a very con- 
siderable proportion of the property which had been purchas- 
ed by the plaintiffs. A difficulty was also presented by the 
lease of the gold-mine. This, the plaintiffs were forced to re- 
move by the payment of some $12,000. It is true, the convey- 
ance of the property, which was made to them, was without 
warranty, but it purported to convey a present interest, and 
they had, at least, a plausible ground for insisting that it was 
the duty of the North Carolina company, (as it was termed 
in the argument,) the vendor of the premises, to remove the 
incumbrance. There was likewise a difficulty as to the “ gold 
ore,” which had been raised and was lying on the land, and 
the plaintiffs paid some $1,300 to remove it. So, there was 
a difficulty and a law-suit both in respect to the iron ore-bank 
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and the “lime-quarry.” Under these circumstances, the plain- 
tiffs, to avoid litigation, propose to waive all other grounds of 
complaint, and pay the residue of the purchase-money, provi- 
ded the North Carolina company would take, in part pay- 
ment, the slaves at a proper valuation, so as to relieve the 
plaintiffs from the embarrassment caused by the claim of Os- 
borne and Graham. This proposition is met by a “ counter 
project,” to wit: The North Carolina company will not re- 
quire the payment of the principal money until the litigation 
in respect to the slaves is determined, provided the interest, 
which will be due on the 1st of September next, be paid, and 
also an amount sufficient to enable the company to make an 
arrangement with W. E. Rose. This proposition was accept- 
ed, the interest was paid, and also $5000, which the bill al- 
leges, was the amount of cash required in order to effect the 
arrangement with Rose. The North Carolina company after- 
wards propose to postpone the collection of the principal 
money until February, 1859, provided the yearly interest is 
promptly paid. 

This is a special, as distinguished from a common injune- 
tion. So, the bill is to be read as an affidavit, and taking “ the 
whole together,” the question is, ought the injunction to be 
dissolved, so as to permit the sale of the property at this time. 
We are clearly of opinion that, under the circumstances, it 
would be against conscience and fair dealing, to force the pro- 
perty into market until the title is cleared. We, therefore, 
concur with his Honor inthe Court below. The motion to dis- 
solve the injunction was properly refused. But the interlo- 
cutory order must be reversed ; because the plaintiffs ought 
to have been required to pay the interest yearly accruing on 
1st of September, in each and every year, so long as the in- 
junction is continued. 

There will be an interlocutory decree continuing the injune- 
tion “ until further order,” the plaintiffs paying the interest 
accrued up to the Ist of September last, and such as may 
accrue on the 1st of September in each year hereafter. 

The purpose of holding up the injunction wntel further or- 
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der, instead of wntil the hearing, is to allow the defend- 
ants to move in the cause as they may be advised should the 
interest accruing after this time not be promptly paid, or 
should the litigation in respect to the slaves be sooner deter- 
mined. 

We see in this case and several others at this term, that the 
original papers are sent instead of a transcript. This is irreg- 
ular, and the clerk of this Court is directed not to allow the 
original papers to be withdrawn from his office until a proper 
transcript is sent, to be filed nwne pro tunc; so that each 
court may preserve a proper memorial of the proceedings 
pending before it. 


Per Curiam, Decree according to the opinion. 








JOHN DERR and others against JOHN McGINNIS and others. 


Where a person of weak intellect, (though then competent) made a will, giv- 
ing the bulk of his estate by a residuary clause to his children equally, 
which was made known to them and concurred in by them all, and after- 
wards some of them took conveyances of a part of the residuary fund, thus 
destroying the equality of division provided in the will, on a bill to set aside 
these conveyances on the ground of mental infirmity in the donor, it was 
Tleld that the onus of establishing the donor's sanity devolved upon these 
donees. 


Cause removed from the Court of Equity of Gaston County. 

George Rutledge made his will in the year 1550, in which, 
after providing for his wife, he bequeaths as fellows: ‘“ Also, I 
give to my three grand children, Valentine Derr’s children, 
John, Louisa and Lavirah, the twelfth part of my estate, to be 
equally divided between said children. My will and desire is, 
that the residue of my estate be equally divided and paid over 
to my seven children in equal proportion, share and share 
alike to them, and each of their executors, administrators and 
assigns.” The plaintiffs are the children of Valentine Derr, 
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and two of the children of the testator, and as such, are enti- 
tled to residuary shares, given in the will. The disposi- 
tion made in the residuary clause of this will, was known to 
all the parties interested in it, and had their concurrence. 

After this will was made, to wit, in 1853, the testator made 
& voluntary gift by deed, of a valuable slave called Eliza to 
the defendant, John McGinnis, one of the sons-in-law who, 
in the right of his wife, was interested to the amount of one 
seventh part in the residuary bequest above stated. About 
the same time, the testator, voluntarily and without conside- 
ration, surrendered to Eli Linebarger, another of his sons-in- 
law, in like manner interested in this residuary fund, a note 
on him for $175; and about the same time he surrendered to 
Rufus Beaty, another son-in-law, also interested in the residu- 
ary fund, voluntarily, and without consideration, a note which 
he held on him (Beaty) for $200, thus diminishing the residu- 
ary fund by the amount of the value of the slave, Eliza, and 
the two notes, and giving these sons-in-law a preference to 
these amounts. 

John McGinnis, above mentioned, and Robert Rutledge, 
are the executors appointed in the will of George Rutledge, 
and they both qualitied, and are made parties defendant, as 
such. 

The bill alleges that shortly after the testator, George Rut- 
ledge, made his will, he lost his intellect, and that in 1853, 
when he made the deed of gift of the slave to McGinnis, and 
surrendered the notes to Linebarger and Beaty, he was unable 
to understand the nature of these transactions, and that he was 
fraudulently prevailed upon by McGinnis, Linebarger and 
Beaty, to do the acts severally above complained of. The 
prayer is, that the said slave, Eliza, may be held by the said’ 
McGinnis, not for his own use, but for the benefit of the resi- 
duary fund in the hands of the executor, and that Linebarger 
and Beaty re-deliver the said notes for the like purpose, and 
that the whole fund, thus re-instated, may be divided by the 
executors in the proportions set out in the testator’s will; and 
that the executors otherwise account, &e. 
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The defendants answer, and insist that the donations to them 
were free and voluntary, and on their part there was no un- 
fairness or frand ; they insist also, that the testator was entirely 
competent in point of intellect to do these acts. Replication, 
commissions and proofs. 

Cause set down for hearing and sent to this Court. 


Bynum and Guion for the plaintiff. 
Thompson, Lander and Avery, for the defendants. 


Pearson, J. The donor, who was a very old man, and 
whose faculties were evidently impaired to some extent, had 
disposed of his estate by his wiil, and therein provided for a 
fair and equal division among his children, who were then liv- 
ing, and the children of his deceased child. This “family 
settlement,” as it may be termed, was at the time, concurred 
in by all of the members of the family; consequently, any al- 
teration which was afterwards made, having the effect to de- 
feat this equality of division, must be looked upon, by this 
Court, with suspicion ; and the onus of proving entire fairness 
on the part of McGinniss and Linebarger, at whose instance 
the deed of gift, mentioned in the pleadings was executed, 
and the notes of Linebarger and Beaty were surrendered up 
and cancelled, and also, that the donor had sufficient mental 
capacity to understand that the deed of gift and the surrender 
of the notes defeated, pro tanto, the equality of division pro- 
vided for by the will, is upon the parties who procured these 
acts to be done. 

After full examination of the pleadings and proofs, we are 
satisfied that no unfair means were resorted to, or used, and 
the only question is, did the donor, at the time he executed 
the deed of gift and surrendered the notes, have sufficient 
mental capacity to understand that these acts defeated the 
equality of division which he had provided for by his will, 
and gave to McGinnis, Linebarger and Teaty, a preference 
to the value of the property given to them over and above his 
other sons-in-law and children. In respect to this question, 
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owing to the very loose and defective manner in which the 
depositions are taken, we are unable to arrive at a satisfacto- 
ry conclusion. We therefore direct that the following issues 
be submitted to a jury by the Superior Court of Law, for the 
County of Gaston, to wit: 

1. Was George Rutledge, at the time he executed the deed 
of gift, and caused the notes to be surrendered as mentioned 
in the pleadings, of sound mind ? 

2. Did George Rutledge, at the time he executed the deed 
of gift, and caused the notes to be surrendered, have sufficient 
mental capacity to understand that the deed of gift, and the 
surrender of the notes, would have the effect of defeating the 
equality of division provided for in his will, and give to Me- 
Ginnis, Linebarger and Beaty a preference to the value of the 
negroes given, and of the notes surrendered, over his other 
sons-in-law and children ? 

The interlocutory order will provide for reading in evidence 


the deposition of any witness who may be dead or removed 
from the State, &e. 


Per Curr. Decree accordingly. 





ALEXANDER GILREATH by his guardian, against NOAH GILREATH. 


A child is allowed to use fair argument and persuasion to induce a parent to 
make a will or a deed in his favor. 


Causr removed from the Court of Equity of Wilkes county. 

Alexander Gilreath, the plaintiff, in December, 1846, made " 
a deed of gift of several slaves and other property, to the de- 
fendant, Noah Gilreath. The said Noah was the youngest 
son of nine children, and in 1822, on arriving at the age of 
twenty, all the other children, but two daughters, having left 
their father’s house, the defendant remained with him and 
assisted upon his farm and in his other business. The father 
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was 96 years old when he died in 1852, and up to that time 
the defendant remained withhim. From the time the defend- 
ant came of age the plaintiff was not able to labor, and the 
support of the family, which consisted of the father and his 
wife and two daughters, with two slaves, a man and a boy, 
devolved mainly on him. 

After a few years Noah married, and his family increased ra- 
pidly and became numerous. Shortly after his marriage, he 
built a house near his father’s, and the two families lived in 
common. When the defendant’s children got old enough they 
were put to work on the farm. During the time elapsing be- 
tween his arriving at age and the making of the deed of gift, 
the plaintiff bought a female slave, who had children very fast ; 
these, as they grew up, with the two slaves above mentioned, 
and defendant’s children, under his superintendence and ac- 
tive assistance, during the whole period aforesaid, on a small 
tract of inferior land, made a comfortable living, which was 
used by the two families indiscriminately. A mill, a black. 
smith shop, an orchard and a pension of about $35, which the- 
plaintiff received for military services in the war of the revo- 
lution, brought in from time to time some funds, which were 
laid out and used for the common support and maintenance of 
these families, and most generally laid out by the defendant, but 
no account was kept of these receiptsand expenditures. After 
a few years, the two sisters got married and left the family, the 
mother became frail and helpless, and the defendant’s family 
waited on her; they were also kind and attentive to the old 
man, and much affection was manifested by him for all the 
defendant’s family. In July, 1847, the plaintiff sold a negro 
girl, who had become refractory, for the sum of $525, which 
went into the hands of the defendant. In the year 18—, an 
inquisition, as to the state of the plaintiff’s intellect, was or- 
dered by the county court of Wilkes ; and upon the report of 
a jury that he was of nonsane memory, a guardian was ap- 
pointed, who instituted this suit in the name of his ward, the 
plaintiff. 

The bill alleges that the deed of gift above mentioned, was 





IN THE SUPREME OOURT. 





Gilreath v. Gilreath. 





obtained by fraud and undue influence, and the prayer is that 
the same may be set aside, and the defendant surrender the 
slaves and other property, and account for the profits of the 
same during the time he had the use and management of his 
father’s concerns; also, that he account for the proceeds of the 
farm, the mill and blacksmith shop. 

The defendant answered, alleging the facts as abeve set out 
in the case, denying all fraud and undue influence in obtain- 
ing the deed of gift from his father, but insisting that it was 
the free gift of his father, as was the money raised by the sale 
of the slave, and was by no means an adequate compensation 
for all the toil and service rendered to his father and family. 
He insists that it was never expected of him to keep an ac- 
count, and he therefore kept none, and is totally unable to give 
astatement of the receipts and disbursements of the small sums 
that came to his hands during the long time he vesided on the 
plantation, and conducted the businesss of his father. 


There were replication to the answer, commissions and 
proofs, and the cause being set down for hearing, was sent to 
this Court. 


Boyden, for the plaintiff. 
Mitchell and Jones, for the defendant. 


Pearson, J. After a full examination of the pleadings and 
proofs, we are of opinion that the allegations that the deed of 
gift mentioned in the pleadings, dated 4th of December, 1846, 
was executed by Alexander Gilreath at a time when he had 
not sufficient mental capacity, and that its execution was pro- 
cured by fraud and undue influence, are not proved. The 
deposition of William Masten, one of the subscribing witness- 
es, who is admitted to be a man of intelligence and respeeta- 
bility, clearly establishes the mental capacity of the donor, at 
the time the deed was executed. The deposition of James 
Calloway, the other subscribing witness, also establishes the 
mental capacity. It is true he states some circumstances tend- 
ing to show weakness of mind and loss of memory, and éx- 
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presses the opinion that the donor had so far lost the force of 
his intellect as to be easily made the subject of imposition, but 
he was not present at the execution of the deed, and did not 
see the donor, until five or six weeks afterwards, and in the 
whole mass of testimony, there is nothing tending to show that 
the defendant did any thing more to procure the exccution of 
the deed, than was consistent with law and good conscience. 
A child is allowed to use fair argument and persuasion to in- 
duce a parent to make a will or deed in his favor. 

We are also, of opinion, that the allegation that the defend- 
ant acted as the guardian of his father, or undertook the man- 
agement of his affairs, or a general agency in respect thereto, 
whereby he became bound to keep an account of the money, 
produce, &c., that was at various times received by him, or 
passed through his hands, is not proved. On the contrary, 
we are satisfied, from the pleadings and proofs, that he did 
not undertake to keep an account, and that what was made on 
the farm, and by the mill and blacksmith shop, and the money 
that was from time to time received on account of the pension 
or otherwise, was used by the father and son and their fami- 
lies as an indiscriminate fund for their support and mainten- 
ance, without any agreement, or expectation that an account 
would ever be called for, or could be made out, with the ex- 
ception of the sum of $525, the price of a negro girl sold by 
the father, which amount the defendant admits came into his 
hands. In reference to this sum, the agreement and under- 
standing above referred to, did not apply, so as to make it fall 
into the fund which was to be used indiscriminately for their 
mutual support. Indeed, this is not alleged by the defendant, 
and he seeks to avoid a liability to account for it, by averring 
that his father made a gift of the money to him. But he fails 
to prove this averment, and we are satisfied from the cireum- 
stances, and the relation of the parties, it being in July, 1847, 
when, according to the weight of the evidence the old man had, 
failed very rapidly in mind and body, so as to be nearly help- 
less, that the defendant received this sum in trust, and with 
the understanding that he should account therefor. 

10 
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The plaintiffs are entitled to a decree for this amount $525 
with interest from the first day of July, 1847. 


Per Curiam. Decree accordingly, 








WILLIAM W. ALLEN and others against ALFRED O. MILLER and others. 


A bill by the next of kin, setting forth a claim against one defendant as ad- 
ministrator of the estate for an account of the assets, and for a settlement 
and a claim as heirs at law, setting forth afraudulent purchase of the real .es- 
tate of their ancestor, at an execution sale, and some of them setting forth 
the same claim as sureties who paid money for the deceased, and also set- 
ting forth the widow's claim for dower in the lands thus fraudulently held 
by the purchaser, is multifarious. 


Cause removed from the Court of Equity of Watauga. 

The bill is filed in the name of William W. Allen, Cyrus 
F. Campbell, and his wife Martha, James L. Allen, Harvey 
W. Allen, Cyrus W. Allen, the children and heirs at law of ©. 
A. Allen, and by Clarissa Allen, his widow; and charges that 
the defendant, John 8. Davis, is the administrator of the es 
tate, and that assets to a considerable amount came, or ought 
to have come, to his hands more than sufficient to pay the debts 
of the estate, and praying for an account and settlement of the 
same. That, since the death of the said intestate, a certain 
tract, called the the home tract, belonging to the intestate was 
sold by the sheriff, under an execution, which was in his hands 
at the death of the said intestate, and bought by the defend. 
ant, Alfred O. Miller, who interfered at the sale, and frauda- 
lently and falsely represented that the intestate had no title to 
the premises, and represented that he wished to bid off 
the land for the benefit of the plaintiffs, or of the estate of O. 
A. Allen; that by these representations, he prevented persons 
from bidding for the land, and was thus enabled to buy it for 
a very inconsiderable sum, far below its real value; that since 





AUGUST TERM, 1888. ‘447 





Allen v. Miller. 





ithe sale, the said Miller has taken possession of the tract of 
land, and is claiming it as his own, and utterly denies any 
claim or equitable interest of the plaintiffs in the same. In 
the same Dill it is alleged that a tract of land, belonging to the 
plaintiff, Wm. Allen, and which had never belonged to C. A. 
Allen, and was not levied on or sold by the sheriff, was never- 
theless included in the deed from the sheriff to A. O Miller, 
and that its value is greatly injured by this false claim. It 
also alleges that the plaintiffs, William W. Allen, James H. 
“Allen and Harvey W. Allen, were compelled to pay large 
sums of money for the deceased, C. A. Allen, which has not 

»been refunded to them by the defendant Davis, the adminis- 
‘trator; that he has neglected to collect the personal assets, 

“and wholly neglects to have the real estate sold and the money 
collected for the payment of the said plaintiffs debts, to the 

"great prejudice of these plaintiffs as creditors, and as heirs at 
law and distributees. 

In the same bill, the plaintiff Clarissa, the widow of C. A. 
vAllen, sets forth her claim for dower in the land, thus fraudu- 
slently held by the said Miller. 

The bill prays that the defendant Davis account for his ad- 
:ministration, and that Miller may be compelled to convey the 

land conveyed to him by virtue of the sale, and that the wid- 

row shall have her dower in the premises; that the funds thus 
esought, may in the first place, be applied to the payment ‘of 
ethe debts of the creditor plaintiffs, and the remainder of it, if 
cany, be distributed among the plaintiffs as next of kin. 

The defendants demurred to this bill on account of its mal- 
etifariousness. There was a joinder in demurrer, and the 
-eause being set down for argument, was sent to this Court. 


Lenoir, for the plaintiffs. 
Mitchell, for the defendants. 


te» Barrie, J. Multifariousness in a bill is when a plaintiff 
«combines distinct claims against the same defendant, or where 
die unites in the same suit, several defendants, some of whom 
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are unconnected with a great portion of the case. Adams’ 
Eq. 309. It may also arise from a misjoining of plaintiffs, 
whose causes of action are not sufficiently connected to admit 
of their being united in the same suit. According to these 
principles, the bill before us is multifarious in several partic- 
ulars, of which it is necessary for us to notice one or two only, as 
upon them the demurrer must be sustained. The defendant 
Miller is alleged to have purchaseed the home tract of land at 
asheriff’s sale under an execution against C. A. Allen, deceas- 
ed, from whom the plaintiffs claim, and that by fraud and 
misrepresentation, he succeeded in purchasing it for a very 
inadequate price, under the pretense that he was buying for 
the benefit of the plaintiffs. If this allegation be true, the 
equity of the plaintiffs consists in the right to have him econ- 
verted into a trustee for them, upon their re-paying him -the 
purchase money. This claim is certainly distinct from that 
which the plaintiffs can have, either as creditors or next of kin 
of C. A. Allen, to call upon the defendant Davis, as his ad- 
ministrator, for an account and settlement of the estate. These 
two claims are founded upon equities of a very different cha- 
racter, and have no connection with each other, and therefore, 
ought not to have been joined in the same suit. It is not pre- 
tended that the sheriff did not have authority to sell the land 
under the executions in his hands, and upon its purchase by 
the defendant Miller, it ceased to be assets of the estate, and the 
elaim which the plaintiffs may have to it is founded solely up- 
on their allegation that it was purchased for them by Miller, 
and that he, in fraud of their rights, took the title to himself, 

The claim of the plaintiff, Clarissa Allen, for her dower in 
the home and other tracts, of which her husband died seized, is 
distinct from that of the other plaintiffs against the defendant 
Miller. As against him, she is entitled to dower, whether he 
purchased fraudulently, or otherwise, because the sale was 
made after the death of her husband. Frost v. Etheridge, 1 
Dev. Rep. 30. This certainly is a distinct claim from that of 
the other plaintiffs, and is not sufficiently connected with theirs 
to admit of their being united in the same suit. 
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Phe demurrer must be sustained, and the bill dismissed with 
costs. 


Perr Corram. Decree accordingly. 








NARCISSA JENKINS against WM. T. JOHNSTON and another. 


Where a decree has been passed by the court upon a formal hearing, dis 
missing a bill upon its merits, a second bill, alleging facts, which, if estab- 

. lished, would entitle the plaintiff to the same measure of relief as the facts 
set forth in his former bill would entitle him to, will be dismissed upon a 
plea in bar. 


Apprat from the Court of Equity of Henderson county, Judge 
Person presiding. 

The plaintiff filed a bill in forma pauperis in the Court of 
Equity of Henderson county, at the Spring Term, 1855, alleg- 
ing that on 4th of August, 1852, she entered into a written 
contract with the defendant Johnston, to convey to her asinall 
tract of land at the price of forty dollars—whenever the same 
should be paid; of which sum, twenty dollars was to be paid 
on Ist of January, 1853, the remainder on Ist January, 1854; 
that this contract was drawn by the defendant Johnston, and 
was deceitfully and fraudulently written and read to her ; that 
the bargain was for her to have a good fee simple title, but 
the writing expressed that she was to have a good quit-claim 
deed ; that she is illiterate, and was unable to detect the fraud, 
and executed the contract, on her part, in ignorance of its 
contents ; that she proceeded to improve the land by build- 
ing and clearing it; that when the first instalment became 
due she paid it promptly, but before the second payment be- 
eame due, she discovered the fraud and imposition practiced 
upon her, and refused to pay the second instalment, unless 
the defendant Johnston would agree to make her a title in fee 
simple, which he refused to do; that shortly afterwards, he 
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sold and conveyed the land to the defendant Ruth, and they com- 
menced an action of ejectment to turn her out of possession ; 
that this wasafrandulent arrangement between the defend- 
ants, Jolinston and Ruth, to prevent her from paying the second 
instalment and to cheat her out of the land. 

The prayer of the bill is, that the defendants be compelled 
to convey the fee simple in the land to her, or in case the 
Court should be of opinion that she is not thus entitled, that 
the defendant Johnston be decreed to pay her the money 
advanced, together with the value of the improvements made 
by her on the land, with a prayer for general relief. 

The defendants answered, and the cause was duly set down 
for hearing. 

“This cause coming on to be heard upon the Dill, answers 
and replication, and the matter being considered by the Court, 
it is adjudged and decreed that the said bill be dismissed— 
that no costs be taxed against the plaintiff, and that the clerk’s 
office have execution against the defendants for their costs.” 

At the Spring Term, 1858, of the Court of Equity of Hen- 
derson county, the plaintiff filed this bill against the same de- 
fendants, setting out the same facts, except that she subse- 
quently tendered to Johnston the residue of the purchase-money 
and demanded a title, which he refused to make, and explains 
that the reason she did not make the tender before she filed 
her former bill, was, that she had learned that the defendant 
Johnston did not have a title fo the land, and that she was 
afraid she might lose both the land and her money. 

The prayer of the second bill, which is the one now before 
the Court, is that the defendants be compelled to convey a 
good title, and that they be enjoined from proceeding further 
in the action of ejectinent against her. 

The defendants filed a plea, setting out the former suit and 
all the several matters as above stated, and insisted on the 
decree therein passed, as a bar to the relief sought in the pres 
sent bill. The Court below overruled the plea, and ordered 
the defendants to answer over, from which they appealed to 
this Court. 
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Shipp, for the plaintiff. 
Merriman, for the defendants. 


Barrir, J. The question raised by the plea of the defend- 
ant is, whether the facts stated, and the relief sought, in the 
present bill, are the same as in the bill which the plaintiff 
formerly filed against the defendants. ‘The test by which this 
question may be decided is whether, upon the facts set forth 
in each bill, the plaintiff would be entitled substantially to 
the same measure of relief. Tried by this test, we think it will 
be found that the plea was suflicient, and ought to have been 
sustained. 

The only fact of any consequence, alleged by the plaintiff 
in her last bill, which was not contained in the first, is that 
she had tendered the residue of the purchase-money for the 
land, before the latter bill was filed, whereas, in the former, 
she stated that she refused to pay it for the reason therein set 
forth. But notwithstanding this, she might have had, under 
the alternative prayer of her first bill, a deeree for at least 
the title, which the defendant Jolimston had, by his written 
agreement, bound himself to make upon tie payment by her 
to him, of the amount still due for the purchase-money. In 
ordinary cases, she might under such circumstances, have 
been required to pay costs, but as she had been permitted to 
sue in forma pauperis, even the payment of costs for having 
filed her bill before the payment or tender of the whole of 
the purchase-money, would not have been decreed against 
her. This is the same relief which the Court might have 
given her on the last bill, without proof of the fraudulent 
practices of the defendant Johnston in having a good quit 
claim deed inserted in the written agreement instead of a 
good deed of bargain and sale in fee simple. If proof of the 
fraud alleged would have entitled her to any or further relief, 
she might have had it just as well under her first, as under 
her last bill, and it was her own fault not to have dismissed 
her first bill without prejudice, if she were forced to a hearing 
before she had prepared her proofs. This, she had a right to 
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do under our practice ; (see Adams’ Eq. 373, a8 to the Eng- 
lish practice, before the order of May, 1845). So, if the Court 
erred in dismissing her bill, instead of giving her the relief* 
first above indicated, it was her fault not to appeal to the” 
Supreme Court, where the error would have been corrected.: 
Our opinion is that the order, overruling the defendants’ 
plea, was erroneous, and must be reversed, and that the bill‘ 
must be dismissed. 


4 


Per Curia, Decree accordingly. 








MARCUS BOYD against MIDDLETON KING and others. 


Where an obligee in a bond procured a young man, inexperienced in business, 
to sign the instrument as co-obligor with another who had signed it, by’ 
asking him to sign it as a witness, and when he was about to sign it, by 
pointing to the place where his name was subscribed as the proper place 
for a witness to sign, it was Held that the bond should be surrendered to 
be cancelled. 


Cause removed from the Court of Equity of Lincoln County. 

The plaintiff was a young man, living about eight miles 
from Lincolnton, quite inexperienced in business, and ignor- 
ant of its forms. 

On the day of this transaction, he came into the town upon 
business, and being in the store house of Moss & King, the 
latter asked him to witness a bond which Moss had made to 
him for the penal sum of ten thousand dollars, he took him to 
the writing desk, and producing the bond, asked Moss if that 
was his act and deed, Moss answered in the aflirmative; he 
then presented the paper to the plaintiff, who asked King 
where he should sign as a witness. LHe pointed to the space 
under the name of the principal, where there had been ascroll 
written for a seal, and the plaintiff, with a belief that he was 
signing it as a witness, subscribed his name there as a co-obli- 


gor. 
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The paper proved to be a penal bond in ten thousand dol- 
lars payable by the defendant King and conditioned that Moss 
should pay all the debts of the firm of Moss and King which 
was insolvent fora large amount. The prayer is, that the said 
bond be declared void, and be surrendered for cancellation. 

The defendant having left the State, there was judgment 
pro confesso as to him. The other partner, Moss, answered, 
and was examined as a witness; he proved the fraud as above 
stated. 

The cause was set down for hearing on the bill, answer, proofs 
and former orders, and sent to this Court. 


Lander and Avery, for the plaintiff. 
No counsel appeared for defendant in this Court. 


Barri, J. The material allegations upon which the plain- 
tiff founds his title to relief, are clearly proved by the testimony 


on file, and he is therefore entitled to a decree to have the ob- 
ligation mentioned in the pleadings delivered up to be can- 
celled as to him, and he may have costs against the defendant 
King. 


Peer Curram. Decree accordingly. 











RULE MADE AT THIS TERM. 


In order to prevent, or repress applications for rehearings 
on frivolous or insufficient grounds: It is ordered that, here- 
after no petition fur a rehearing of any decree, final or inter- 
locutory, shall be received, or considered, unless the same 
shall be accompanied by a certificate, signed by two counsel, 
(of whom one shall not have been of counsel at the time of 
making the decree complained of,) to the effect that, in their 
opinion, the cause is proper to be reheard upon the grounds 
set forth in the petition. 


*,.* His Honor, the Cumr Justice, was absent during the 
whole of these terms, on account of sickness. 











